
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 

 

JOHN A. PATTERSON, et al.,   ) 

) 

Plaintiffs,      ) 

) 

v.        )  No. 5:17-CV-00467 

) 

DEFENSE POW/MIA ACCOUNTING   ) 

AGENCY, et al.,     ) 

) 

Defendants.      ) 

 

[PROPOSED] DEFENDANTS’ SUR-RESPONSE TO PLAINTIFFS’ ADVISORY TO 

COURT CONCERNING THE PRODUCTION AND EXAMINATION OF REMAINS 

 

Defendants, the Defense POW/MIA Accounting Agency (DPAA), the U.S. Department 

of Defense (DoD), the American Battle Monuments Commission, and the heads of those 

agencies sued in their official capacity (collectively “Defendants”), respond to certain factual 

claims in Plaintiffs’ Reply in Support of Advisory to Court Concerning the Production and 

Examination of Remains (“Pls.’ Reply”), ECF No. 44 (Aug. 24, 2018).   

Plaintiffs mischaracterize several of Defendants’ prior statements in this litigation.  First, 

they assert that “the Government has admitted that most of the Families’ claims are likely true.” 

Pls.’ Reply at 1.  This is not accurate.  It has never been disputed that records associate four of 

Plaintiffs’ relatives with specific common graves.  See Am. Answer ¶¶ 33-34, 37-38, 41-42, 45, 

ECF No. 26.  What is disputed is Plaintiffs’ actual claim—that this association alone is sufficient 

to consider these individuals “identified” or to demand disinterment of the remains.  See Defs.’ 

Rule 12(c) Mot. at 10-11, ECF No. 31 (explaining numerous reasons that the original records 

cannot provide certainty about the current location of any specific remains).  Neither Defendants’ 
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statement that these common graves were the “likely original location” for four of Plaintiffs’ 

relatives remains, id. at at 11-12, nor the Department of Defense’s (DoD) recent approval of 

disinterment of graves associated with Cabanatuan Common Graves 704 and 822 once DoD’s 

threshold for disinterment had been met, see Defs.’ Response to Pls.’ Advisory at 4 n. 2, ECF 

No. 43 (noting recent disinterment approvals), undermine Defendants’ reasoning.   

Second, Plaintiffs assert without support that “[PVT Kelder’s] family has only received 

three bones.”  Pls.’ Reply at 3.  This is contradicted by DPAA’s identification documents in 

2015.  These documents explain that Plaintiff Douglas Kelder received more remains of PVT 

Kelder—specifically six arm or leg bones and a significant portion of PVT Kelder’s skull: 

 Cavarium (skullcap) 

 Fragmentary maxmilla (upper jawbone) 

 Fragmentary mandible (lower jawbone) 

 Left femur (thighbone) 

 Right humerus (upper arm bone) 

 Left humerus (upper arm bone) 

 Right tibia (larger of two lower leg bones) 

 Left tibia (larger of two lower leg bones) 

 Right fibula (smaller of two lower leg bones) 

 

See Am. Compl. ¶ 49; id. Ex. 50 ¶ 2(d); id. Ex. 51 ¶ 2(b).  DPAA also explained that testing is 

ongoing and depends in part on disinterring the last set of remains associated with this common 

grave.  See Am. Compl. ¶¶ 47, 49; Declaration of John Byrd ¶¶ 20-22, ECF No. 34-2. 

Third, Plaintiffs assert that “the Government accepted the fact that the remains [of PFC 

Lawrence Gordon] had been identified by the independent researcher.”  Pls.’ Reply at 4.  To the 

contrary, the press release Plaintiffs cite does not suggest that remains were “identified by the 

independent researcher.”  Rather, his “historical research led to the disinterment,” Pls.’ Reply, 

Ex. A, ECF No. 44-1, and DoD ultimately issued an official identification in May 2014 on the 

basis of DNA testing by the French national crime laboratory, the University of Wisconsin, and 
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Bode Technology, which adequately supported that conclusion.  See id.; see also Jed Henry, et 

al., Presentation Abstract: The Identification of World War II Soldier PFC Lawrence S. Gordon, 

Int’l Symposium on Human Identification, 2014 (link); Chris Barncard, Long lost WWII soldier 

returned to family with help of UW-Madison scientists, University of Wisconsin-Madison News, 

June 10, 2014 (link).  This incident does not undermine DoD’s explanation that it cannot and will 

not outsource its identification authority for servicemembers.  See Defs.’ Response to Pls.’ 

Advisory at 3.  Moreover, this situation was distinct from what is at issue in this case because 

PFC Gordon’s remains were not in DoD custody and were in a German cemetery on French soil. 

Fourth, Plaintiffs assert that “the Government has repeatedly advised that they intend to 

disinter all of the unidentified remains at Manila American Cemetery.”   Pls.’ Reply at 6.  They 

cite no source for this supposed statement.  Instead, Defendants have explained “that DPAA has 

an ongoing project to identify unknown remains from Camp Cabanatuan interred in the Manila 

American Cemetery, and has been proposing the disinterment of Cabanatuan remains one 

common grave at a time . . . , provided that the standards set forth in Directive-type 

Memorandum-16-003 (DTM-16-003) are met; it is DPAA’s intention to disinter all Cabanatuan 

remains in turn.”  Am. Answer ¶ 35.  But Plaintiffs’ Advisory seeks disinterment of remains 

unrelated to Camp Cabanatuan.  Regardless, Defendants have explained that disinterment 

without the supporting historical research to identify appropriate candidates for testing and 

receipt of DNA samples from the relevant families is not only contrary to DoD regulation but 

also fruitless.  See Defs.’ Response to Pls.’ Advisory at 12.  

Finally, and most egregiously, Plaintiffs’ counsel makes a new factual assertion “upon 

information and belief,” without identifying any basis for the assertion.  See Pls.’ Reply at 8.  

They falsely claim that:  
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in October 2017, a person who identified himself as Roderigo D. Balagtas, 

Defense POW/MIA Field Investigation NCOIC, presented himself at the Catholic 

Church in Abucay, Bataan, Republic of the Philippines and removed remains 

from a tomb at the Catholic Church in Abucay, Bataan, Republic of the 

Philippines . . . . to Hawaii without proper permits and without the permission of 

the Church. The Government’s subsequent analysis of the remains showed them 

to be of Filipino descent and not those of the American soldier awarded the first 

Medal of Honor of WWII. It appears that the Government’s standards for 

disinterment are whatever they wish them to be at the time. 

 

DPAA did send a field investigation team to Abucay in October 2017.  See Memorandum for the 

Record, Results of the 18-1PH Field Forensic Review (FFR#2), Oct. 31, 2017 (attached as 

Exhibit 1).  But DPAA acted with appropriate notice and participation and did not remove any 

remains from the churchyard.  See id. at 1 (explaining that cemetery staff were present, along 

with the local health officer and a representative from the National Museum in Manila).  

Moreover, field investigations of remains not currently in a federal cemetery operate under 

different standards, and thus have nothing to do with DoD’s disinterment standard that Plaintiffs 

seek to undermine.  See, e.g., Directive-type Memorandum (DTM)-16-003, ECF No. 31-1 

(explaining that disinterment standard applies to “DoD disinterment from cemeteries 

administered by the Department of the Army (DA), the Department of Veterans Affairs (VA), 

and the American Battle Monuments Commission (ABMC), for identification purposes”); 

DPAA, Resources, FAQs, Process: How Many and What Types of Teams Does the Agency 

Send Out into the Field? (link) (describing field investigations).  Plaintiffs had no reason to 

report this incident inaccurately because two documents produced to Plaintiffs in discovery on 

May 2, 2018 explained what actually occurred.  See Case Summary, Alexander R. Nininger, Jr., 

Dec. 2017 at DPAA0002089 (stating that “[i]n October 2017, a DPAA team opened the crypt but 

did not observe any remains believed to be American”); DPAA Presentation, Dec. 20, 2017 at 

DPAA0002101 (stating that “[i]n October 2017, DPAA opened the crypt in the Abucay church 
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yard but did not find any remains believed to be American”) (attached as Exhibits 2, 3). 

In sum, Plaintiffs’ mischaracterizations of the record and of Defendants’ statements are 

inappropriate and do not support their efforts to rebut Defendants’ Response to Plaintiffs’ 

Advisory. 

CONCLUSION 

For all these reasons, Defendants respectfully request that the Court deny Plaintiffs’ motion 

to compel and instead grant Defendants’ Motion for Judgment on the Pleadings. 

 

Dated:  August 30, 2018 

 

 

 

 

 

 

Respectfully submitted, 

 

CHAD A. READLER  

Acting Assistant Attorney General  

 

JOHN F. BASH 

United States Attorney  

 

ANTHONY J. COPPOLINO 

Deputy Director 

Civil Division, Federal Programs Branch 

 

/s/ Galen N. Thorp    

GALEN N. THORP (VA Bar # 75517) 

Senior Counsel 

United States Department of Justice 

Civil Division, Federal Programs Branch 

950 Pennsylvania Avenue NW 

Washington, D.C. 20530 

Tel: (202) 514-4781 / Fax: (405) 553-8885 

galen.thorp@usdoj.gov 

 

Counsel for Defendants 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on this 30th day of August, 2018, I electronically filed the foregoing 

with the Clerk of Court using the CM/ECF system which will send notification of such filing to 

the following:  

John T. Smithee, Jr. 

Law Office of John True Smithee, Jr. 

1600 McGavock St. 

Suite 214 

Nashville, TN 37203 

 

Ron A. Sprague 

Gendry & Sprague PC 

900 Isom Road, Suite 300 

San Antonio, TX  78216 

 

  /S/ Galen N. Thorp    

GALEN N. THORP 

Senior Counsel 
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          31 October 2017 
 
 
MEMORANDUM FOR RECORD, Science Director, DPAA CIL 
 
SUBJECT: Results of the 18-1PH Field Forensic Review (FFR#2) 
 
BACKGROUND: 
On 22 October 2017, during DPAA field activity 18-1PH, Recovery Team One (RT1) conducted a 
forensic exploration of several above-ground mortuary crypt chambers in the St. Dominic de 
Guzman Church cemetery yard (site RP-00180), a cemetery burial site correlated with the WWII-
01800-G loss incident (and possibly containing remains of 1st Lt. Alexander Nininger) in the 
Municipality of Abucay, Province of Bataan, Luzon Island, Republic of the Philippines.  Under the 
supervision and direction of DPAA Scientific Recovery Experts (SRE; Dr. Denise To and Dr. Mary 
Megyesi) and with the assistance of the cemetery caretaker and his staff, RT1 opened five concrete 
mortuary chambers within an apartment-style crypt complex.  The Excavation Proposal approved by 
DPAA (dtd 6 July 2017) erroneously indicated only four chambers, as two chambers were covered 
by a single plaque and appeared to be one.  Of the five crypt chambers opened on 18-1PH, four 
chambers were found to contain possible human remains.  A Field Forensic Review was conducted 
on the spot by the SREs with the following results: 
 
1. Aside from the DPAA personnel, the following individuals were present: Mr. Eric Del Rosario 

(National Museum, Manila), Mr. Jeffrey Valentos (Abucay Health Officer). 
2. The apartment-style crypt complex contained what originally appeared to be 10 mortuary 

chambers (with one section not counted as a crypt chamber by the cemetery staff, and one 
appearing to be a “double” due to the plaque placed in a centralized location between the two).  
See Figure 1. 

3. All chambers were physically opened by hand tools by the cemetery staff.   
4. Crypt chamber #5 (Figure 2) contained human skeletal remains, including cranial and post-

cranial elements representing at least two individuals based on duplicated elements (one female 
and one older male).  A male cranium was completely edentulous, and heavy lipping on the 
vertebral elements indicated an older individual.  The morphology of the cranium was consistent 
with an Asian individual.  The length and overall size of all the elements were consistent with 
individuals of short stature (inconsistent with un-accounted for Americans). 

5.  Crypt chamber #2 (Figure 3) contained human skeletal remains, including cranial and post-
cranial elements representing at least two individuals based on duplicated elements. Both 
individuals were adults based on epiphyseal fusion.  No other biological indicators could be 
determined, except that the length and overall size of all the elements were consistent with 
individuals of short stature (inconsistent with un-accounted for Americans). 

6. Crypt chamber 10 was covered by a plaque (Figure 4) centered on two chambers (making it 
appear as a single chamber).  The plaque was reportedly placed there sometime after 2006 by 
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relatives of 1st Lt Alexander Nininger and a group associated with the US Military Academy.  
Crypt chamber 10 was opened to reveal two chambers, discussed here as 10a and 10b.   

7. Crypt chamber 10A (Figure 5) contained a plastic rice bag with remains and sediment, 
suggesting a previous subsurface burial.  The remains included two pair matched tibiae, 
consistent with a single individual.  No other biological indicators could be determined, except 
that the length and overall size of all the elements were consistent with individuals of short 
stature (inconsistent with un-accounted for Americans).  

8. Crypt chamber 10B (Figure 6) contained human skeletal remains, including cranial and post-
cranial elements representing at least one individual.  Lipping on the vertebral elements and a 
complete upper denture (suggesting an edentulous maxilla) indicated an older individual. No 
other biological indicators could be determined, except that the length and overall size of all the 
elements were consistent with individuals of short stature (inconsistent with un-accounted for 
Americans). 

9. Crypt chamber 9 was opened enough to identify that it was empty - no skeletal remains were 
present in this chamber. 

10. In conclusion, all skeletal remains assessed were determined to be non-evidentiary and non-
probative.  No evidence was retained during this FFR. 

11. This is Field Forensic Review #2 in the Philippines. 
 
 
 
 

 
Denise To, PhD, D-ABFA, RPA                                            
Forensic Anthropologist 
Field Sciences Laboratory Manager 
Defense POW/MIA Accounting Agency 
Scientific Analysis Directorate 

 
 
  

TO.DENISE.1
280113227

Digitally signed by 
TO.DENISE.1280113227 
Date: 2017.10.31 
16:30:33 -10'00'

Case 5:17-cv-00467-XR   Document 46-1   Filed 08/30/18   Page 8 of 33



 Page 3 of 5 

FIGURES 
 

 
 

Figure 1.  Apartment-style crypt complex at the Abucay Church identified by cemetery 
caretaker as possibly containing human remains belonging to an American (specific crypts 
that may contain American remains are circled in red).  Crypt numbers were established by 
the cemetery caretaker. 
 
 

Figure 2.  Human remains found within Crypt Chamber #5. 
 

#2 

#5 

#9 

#10 
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Figure 3.  Human remains found within Crypt Chamber #2. 
 
 

 
 

Figure 4. Plaque located on Crypt Chamber #10A and 10B. 
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Figure 5.  Human remains found within Crypt Chamber #10A. 
 

Figure 6.  Human remains found within Crypt Chamber #10B. 
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