
 1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 
 
 
JOHN EAKIN § 
   § 
 Plaintiff, § 
   § 
  § CASE NUMBER:  SA-12-CA-1002-FB-HJB 
  § 
AMERICAN BATTLE MONUMENTS  § 
COMMISSION, et al § 
   § 
 Defendants § 
 
 

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ MOTION TO DISMISS,  
OR, IN THE ALTERNATIVE, FOR SUMMARY JUDGMENT 

 
 Plaintiff opposes Defendants’ Motion to Dismiss, or, in the Alternative, for Summary 

Judgment.  Defendants motion is without merit and should be dismissed and Plaintiff’s pending 

motion for Declaratory Judgment, or, in the Alternative, to Compel Production should be 

granted. 

I  -  STANDING UNDER STATUTE 

 Defendants assert that Plaintiff’s claim hinges on his reading of 10 U.S.C. § 1509(e).  

(ECF No. 14 at 23)  This statute concerns “Review of Status Requirements” and sets out in detail 

the Secretary’s obligations upon receipt of new information.  Defendants assert that because 

Plaintiff is not the primary next of kin and not a person designated under 10 U.S.C. § 1504(g), he 

is not eligible to submit new information which would trigger action under 10 U.S.C. § 1509 and 

he therefore lacks standing.   

 Defendants refusal to accept credible information from other than their selectively chosen 

sources casts significant doubt on their sincerity and dedication to accounting for missing 
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military personnel. (ECF No. 14 at 4) However, in this case Defendants fail to acknowledge that, 

rather than under 10 U.S.C. § 1509(e), Plaintiff petitioned U.S. Army Human Resources 

Command (HRC) for consideration of new evidence under U.S. Army Regulation 638-2, ¶ 8-16, 

(AR 638-2)(excerpts attached for the Court’s convenience) and that petition was perfected by 

submission of a power of attorney from the designated primary next of kin (R. at 208) and other 

documents requested by HRC. (R. at 212, Pl. Ex. 2, 6A, 6B)  HRC took it upon themselves to 

forward Plaintiff’s petition for action under 10 U.S.C. §§ 1501-1509. 

 Defendant’s obligation to act is triggered by 10 U.S.C. § 1509(e)(3) by the actions of 

Defendant’s subordinate agencies, not by request of Plaintiff. (R. at 227) 

(3) For purposes of this subsection, new information is information that is 
credible and that – 

(A) is found or received after November 18, 1997, by a United States 
intelligence agency, by a Department of Defense agency, or by a person 
specified in section 1504(g) of this title; or 
(B) is identified after November 18, 1997, in records of the United States as 
information that could be relevant to the case of one or more unaccounted for 
persons covered by subsection (a).  [emphasis added] 
 

10 U.S.C. § 1509(e )(3) 
 
 As set out in Plaintiff’s declaration, (Pl. Ex. 2) Plaintiff petitioned for consideration of 

new and not previously considered evidence of the identity of unidentified remains X-816 as the 

remains of Arthur H. Kelder under the provisions of AR 638-2, ¶ 8-16. (R. at 204)  This petition 

was perfected during five months of back and forth negotiation between Plaintiff and HRC. 

(Supp. R. at 203, 204, 206, 208, 210, 212)  After that extended negotiation had perfected the 

petition, that agency suddenly decided that Plaintiff’s petition should instead be considered under 

10 U.S.C. § 1509 and forwarded Plaintiff’s petition and new information to both the Defense 

POW/MIA Office (DPMO) and the Joint POW/MIA Accounting Command (JPAC). (R. at 227)  
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As the HRC is unquestionably a Department of Defense agency, the requirements of 10 U.S.C. § 

1509(e)(3)(A) were triggered by their action. 

 In addition to the action of HRC, the Joint POW/MIA Accounting Command, Research 

and Investigations Branch, J2, Intelligence Directorate is obviously a United States intelligence 

agency.  Their receipt of this new evidence from HRC is a second trigger event under 10 U.S.C. 

§ 1509(e)(3)(A).  Further, some of the previously not considered evidence was identified in 

records of the United States after November 18, 1997, a third trigger event under 10 U.S.C. § 

1509(e )(3)(B). 

 As evidence that this new information meets the requirement of 10 U.S.C. § 1509(e)(3) 

that new information be credible, Plaintiff has previously filed his Motion for Declaratory 

Judgment, or in the Alternative, to Compel Production (ECF No. 24) which includes reports 

from three recognized experts in the science of identification of skeletal remains as well as sworn 

statements from persons with personal knowledge who attest to the accuracy of the new 

evidence. (Pl. Ex. 1, 22, 23, 6A, 6B) 

 Therefore, while Defendants assert that Plaintiff lacks standing under 10 U.S.C. § 1509, 

their claim fails because Plaintiff properly petitioned for the identification of the remains of 

Arthur Kelder under AR 638-2; said petition was perfected and accepted by the U.S. Army, an 

agency of the Department of Defense; and, rather than rejecting Plaintiff’s petition, the Army 

submitted the new information in addition to other actions all of which triggered an obligation 

for Defendants to act under 10 U.S.C. § 1509.   

AR 638-2 dated December 22, 2000, under which Plaintiff’s petition was submitted, is 

still current and has not been revised since December 22, 2000.  Defendants could have simply 

rejected Plaintiff’s petition or acted to convene a board of officers to advise the Secretary of the 
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Army as requested by Plaintiff’s petition.  Instead, Defendants actions have triggered action 

under 10 U.S.C. § 1509 and their claim that Plaintiff has no standing under this statute has no 

basis.  Defendants are playing a shell game in selectively choosing to process Plaintiff’s petition 

under a different authority than which it was properly submitted, then asserting that Plaintiff has 

no standing under that new authority. 

Defendants’ argument that 10 U.S.C. §§ 1501-1509 does not apply to Private Kelder’s 

case (ECF No. 14 at 18) fails because Defendants subordinate command unilaterally chose to 

process Plaintiff’s petition under this statute rather than the still operative Army Regulation  

638-2 under which Plaintiff’s petition was submitted and HRC had accepted.  Following 

Defendant’s argument would prevent the investigation and identification of any unidentified 

remains (unknowns) buried in Defendant’s cemeteries anywhere in the world.   

Any claim that 10 U.S.C. §§ 1501-1509 does not apply to unknowns must be considered 

in light of the policy memoranda issued by Defendants.  The “Slocombe Memo” (Supp. R. at 3) 

which pertains to identification of unknowns and the “Prioritization Memo” (Supp. R. at 5) 

which Defendants found necessary to issue in order to avoid investigation into the cases of 

“unknowns.”  These policy memoranda, drafted by Defendants, acknowledge Defendants’ 

responsibility to account for “unknowns.”  Defendants get caught in their own web. 

 To add to the confusion, Defendants assert that DPMO did not receive the petition 

forwarded by HRC (Chambers Decl. ¶ 41) yet they are intent on action under 10 U.S.C. § 1509 

rather than AR 638-2 as submitted by Plaintiff.  However, DPMO was certainly aware of the 

petition as the DPMO Director of External Affairs, Chuck Henley, was present at a February 

2012 meeting where the contents of the petition were discussed.  JPAC apparently did receive a 

copy as asserted by HRC, (Supp. R. at 227) 
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 Plaintiff also has standing under Department of Defense policy.  Under Secretary of 

Defense Walter B. Slocombe memorandum, dated May 13, 1999, subject: Disinterment Policy 

for the Purpose of Identification, directs that the Central Identification Laboratory – Hawaii 

(CILHI) (a component of Defendant JPAC) will take certain actions “upon receipt of information 

from families of servicemen missing in action.”  (Supp. R. at 3)  This policy makes no distinction 

between family members, immediate family, or primary next of kin.  Defendants have included 

this memorandum in the administrative record and asserted that its policies are currently 

operative and applicable to this case.  Further, this memorandum delegates certain decisional 

authority to the commander of CILHI and appellate authority to the DASD as discussed below. 

II  -  STANDING UNDER ARTICLE III OR PRUDENTIAL STANDING DOCTRINE 

 Defendants’ claim that Plaintiff lacks standing under Article III or prudential standing 

doctrine also fails because they misunderstand, or chose to misstate, the facts of the issue. 

 The presumption against third-party or jus tertii standing rests on prudential principles 

rather than an application of Article III limitations on standing.  United Food and Commercial 

Workers Union v. Brown Group, 517 U.S. 544, 557 (1996).  Those prudential limitations, in turn, 

are grounded upon concerns that third parties may not wish to have their rights asserted, that 

parties are less likely to advocate vigorously the rights of others, and that the quality of judicial 

decision making may suffer when concrete evidence of harm is not presented by those suffering 

it.  Powers v. Ohio, 499 U.S. 400, 411 (1991), Kowalski v. Tesmer, 543 U.S. 125, 129 (2004).  In 

Powers, the Supreme Court stated, “We have recognized the right of litigants to bring actions on 

behalf of third parties, provided three important criteria are satisfied:  The litigant must have 

suffered an “injury in fact,” thus giving him or her a “sufficiently concrete interest” in the 

outcome of the issue in dispute; the litigant must have a close relation to the third party; and 
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there must exist some hindrance to the third party’s ability to protect his or her own interests.”  

[internal citations omitted] 

 Defendants intentionally concealed the facts of the recovery of Private Kelder’s remains 

from the members of his immediate family, all of whom have been deceased for many years.  

They now argue that only a single individual they designate as primary next-of-kin (PNOK) has 

standing to pursue either the administrative claim or litigate in this Court.  Defendants have now 

determined that the current PNOK is Douglas Kelder, the Son of Dr. Herman Kelder, DDS, and 

the nephew of Private Arthur Kelder. 

 The designation as primary next-of-kin is simply a bureaucratic mechanism to determine 

who signs Defendant’s paperwork.  If Plaintiff were to outlive Douglas Kelder and three older 

cousins, he would become the designated PNOK.  Designation as PNOK has nothing to do with 

the injury a person has suffered or familial affinity.  Under Defendant’s own rules, a PNOK 

could be a person with a only a minute familial affinity as compared to Plaintiff, as long as that 

person is “senior” in Defendant’s hierarchy to all other family members.  Allowing Defendants 

to determine by administrative fiat who has standing to litigate is counter to the basic tenets of 

standing under Article III or prudential principles. 

 Plaintiff is the Grandnephew of Private Kelder’s Mother and Father.  He is Private 

Kelder’s first Cousin, once removed.  Plaintiff and Douglas Kelder are Cousins.  They are close 

in age and both are Vietnam veterans who are especially sensitive to the need to honor those who 

die in the service of our Country.  Both were raised in the belief that the graves of their ancestors 

should be maintained and protected.  Both share a desire that the remains of Private Kelder be 

identified and properly memorialized.  Their interests and desires in this case are perfectly 

aligned. 
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 Neither Plaintiff nor Douglas Kelder are financially able to afford professional 

representation in this litigation with non-economic damages, even if such representation could be 

obtained, which is doubtful.  Instead, both have worked cooperatively in pursuing the 

administrative claim, this litigation and other matters such as obtaining Private Kelder’s military 

awards and decorations.  Plaintiff and Douglas Kelder are in frequent contact via email and 

telephone and discussed prior to filing how to pursue this litigation.  The most significant 

hindrance to direct participation by Douglas Kelder is that he is one-hundred percent disabled 

due to injuries suffered in military service and he requires frequent medical treatment which 

would prevent his active participation in litigation.  Additionally, Douglas Kelder lives in a 

remote area of Northern Wisconsin with limited internet service and without convenient access 

to a law library or a District Court.  Since Plaintiff had already exhausted all administrative 

remedies, Plaintiff and Douglas Kelder agreed that Plaintiff would pursue this litigation.  

Douglas Kelder’s concurrence is indicated by the power of attorney he executed in favor of 

Plaintiff for use in pursuing the administrative claim and his cooperation in submission of his 

sworn affidavit attesting to his Father’s record of dental treatment of Private Kelder. 

 Both Plaintiff and the PNOK, Douglas Kelder, have suffered an injury in fact due to 

Defendant’s negligent determination that the remains of Private Arthur Kelder were “non-

recoverable” and Defendant’s further refusal to properly identify and memorialize these remains. 

 Both Plaintiff and PNOK, Douglas Kelder, are related, share common beliefs and desire 

that the remains of Private Arthur Kelder be properly identified and memorialized. 

 Douglas Kelder is disabled and unable to obtain professional legal representation or 

pursue this litigation pro se. 
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 Contrary to Defendant’s averment, Plaintiff is not representing a third party pro se, rather 

Plaintiff has standing through his relationship and common interests with a third party who 

Defendants concede has standing to litigate these issues, but is hindered from doing so due to 

physical disability. 

III  -  NO AGENCY FINAL ACTION 

 While Defendants claim that no final agency action has occurred and therefore there is no 

action for judicial review.  Defendants are playing a shell game of issuing a denial then 

manufacturing documents claiming the decision is not yet final. 

 In February 2012, Plaintiff requested a meeting with the “decision makers” from the three 

agencies involved – HRC, DPMO and JPAC.  Senior executives of each agency and their 

respective case managers subsequently met with Plaintiff and his wife in Dallas, TX on February 

26, 2012 for the purpose of discussing the case of Private Kelder and Plaintiff’s pending petition 

for consideration of new evidence. (R. at 169) 

 At this meeting, Defendant Webb, Deputy to the Commander of JPAC, asserted in no 

uncertain words that he was the decision maker in the case of Private Kelder.  (Pl. Ex. 2, Eakin 

Decl. ¶ 9) 

 Defendant Webb’s authority to issue a final agency action is supported by Under 

Secretary of Defense Walter B. Slocombe memorandum, Dated May 13, 1999, subject: 

Disinterment Policy for the Purpose of Identification. (Slocombe Memo)(Supp. R. at 3)  This 

policy memorandum delegates to CILHI (Central Identification Laboratory – Hawaii), a 

component of JPAC, the responsibility to “evaluate and prioritize cases which it believes meets 

this policy’s criteria;”  
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 This policy memorandum further directs that appeals from a CILHI decision may be 

appealed to the Deputy Assistant Secretary of Defense for Defense Prisoner of War and Missing 

Personnel Affairs Office (DPMO).  The current occupant of this office is Defendant Winfield. 

Defendant Webb further stated that he had determined that there would be no further 

investigation of the case.  He cited, without support, that the remains were commingled, the 

burial record was unreliable and that there were discrepancies in the dental information 

contained in the records.  The DPMO Manager of External Affairs, Chuck Henley, and Chief of 

the HRC Past Conflicts Repatriation Branch, Greg Gardner, were present and at no time disputed 

Defendant Webb’s characterization of himself as the overall decision maker nor his denial of 

Plaintiff’s request. 

 Plaintiff then argued that Defendant Webb’s grounds for denial were without basis in fact 

and appealed to him to reconsider.  He refused to reconsider, but said he would ask Central 

Identification Laboratory (CIL) personnel to review the case.  

 We now know that immediately prior to that meeting, Defendant Webb had ordered 

further investigation of the case by the Deputy Director of the WWII Section of JPAC J2 and 

that he at that time had received a verbal report that supported the identification of X-816 as the 

remains of Kelder.  (Pl. Ex. 21, 22) The final reports generated by this investigation were 

withheld from the administrative record filed with this Court.  See Plaintiff’s Motion to 

Complete the Administrative Record (ECF No. 15) 

 Eight months later, there having been no further action since Defendant Webb’s denial, 

Plaintiff filed this lawsuit.  Counsel for the Government requested and was granted an extension 

of the normal sixty days to file their response which provided them more than four months to file 

the certified administrative record due on February 1, 2013.  (ECF No. 12) Fifteen days later, on 
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February 15, 2013 Defendants filed a supplemental certified administrative record without leave 

of Court or explanation of the delay.  (ECF No. 13) 

 The supplemental certified administrative record included a memorandum signed by 

Thomas D. Holland, Scientific Director, JPAC-CIL which was dated 28 January 2013, just three 

days prior to the Court’s February 1, 2013 deadline for the government to file the certified 

administrative record.  (Supp. R. at 2) 

 The supplemental filing also contained a memorandum signed by Major General Kelly K. 

McKeague, JPAC Commander, and dated 30 January 2013, just two days prior to the Court’s 

February 1, 2013 deadline for the government to file the certified administrative record.  This 

memorandum essentially forwarded the Holland memo for consideration by either the Office of 

the Secretary of Defense or the Department of the Army. (Supp. R. at 1) 

 The supplemental filing containing these memoranda was filed with this Court on 

February 15, 2013, two weeks after the Court’s deadline for filing and without leave to 

supplement the administrative record.  (ECF No. 13)  If they were prepared prior to the Court’s 

deadline they could have been easily transmitted electronically and timely filed.  These are the 

documents upon which Defendants claims that there was no final action rest. 

 This same memorandum signed by Thomas Holland claims that he “has reviewed the 

historical background and available records related to JPAC Case 425”.  Yet it ignores the 

documents prepared by Deputy Chief Stone which were the subject of Plaintiff’s Motion for 

Completion of the Record.  (ECF No. 15) These withheld documents dispute the Holland 

memo’s conclusion that the “data do not meet the level of scientific certainty required by current 

DoD disinterment guidance.”  This discrepancy provides further grounds to suspect that the 
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“pending” final approval may have been manufactured after the fact to support a claim that no 

final action had occurred. 

 This supplemental filing also contained Under Secretary of Defense Walter B. Slocombe 

memorandum, Dated May 13, 1999, subject: Disinterment Policy for the Purpose of 

Identification. (Supp. R. at 3)  This memorandum delegates to CILHI (Central Identification 

Laboratory – Hawaii), a component of JPAC, the responsibility to “evaluate and prioritize cases 

which it believes meets this policy’s criteria;”   

If the “Slocombe Memo” is construed as to delegate decision authority to JPAC, as 

Plaintiff believes, then Defendant Webb’s February 2012 denial constituted a final action.  

Perhaps Holland and McKeague were unaware that Defendant Webb had previously denied 

Plaintiff’s petition, however, it makes no sense for them to forward a recommendation when they 

are vested with decision authority by the “Slocombe Memo.”  Nor, is their recommendation 

truthful and consistent with the information in their own files.  The Holland and McKeague 

Memoranda (Supp. R. at 1,2) appear only to manufacture a situation misleading to this Court.   

 Defendant Webb asserted that he was the decision maker and issued a denial of 
Plaintiff’s petition.  Senior personnel of both DPMO and HRC were present and did 
not dispute Webb’s assertion or denial. 

 A policy memorandum issued by the Under Secretary of Defense vests decision 
authority in CILHI, a component of JPAC, of which Defendant Webb is Deputy to 
the Commander. 

 This same policy memorandum designates Defendant Winfield as the appellant 
authority in case of disagreement with a CILHI decision. 

 Nearly one year later, and two days prior to this Court’s deadline, the Scientific 
Director of CILHI and the JPAC Commanding General issued recommendations to 
Defendant Winfield, the appellate authority, and make no reference to an earlier 
decision by Defendant Webb nor to contradictory evidence in their files. 

 Fifteen days after this Court’s deadline, Defendants filed with this Court their 
recommendation to the appellant authority rather than issuing a decision themselves 
as directed in the policy memo they assert is controlling. 

 Defendants now claim that Plaintiff’s complaint should be dismissed because no final 
action has been taken by Defendant Winfield.  (Chambers Decl. ¶ 48) 
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Plaintiff has previously submitted to this Court evidence that Defendants have withheld 

documents from the administrative record.  Plaintiff now submits that Defendants actions and 

submissions to the record are contradictory concerning the status of Plaintiff’s petition for action.  

Either Defendant Webb is lying about being the decisionmaker and having denied Plaintiff’s 

petition.  Or, Scientific Director Holland and Major General McKeague have deceptively 

recommended an action by DPMO which is actually delegated to them in order to claim that 

Defendant Webb had not denied Plaintiff’s petition.  Defendant Winfield is apparently complicit 

in that this recommendation remains before him for decision although he is actually the appellant 

authority designated by the “Slocombe Memo.” 

 Alternatively, the Court must determine if agency action has been unlawfully withheld or 

unreasonably delayed.  5 U.S.C. § 706(1) requires a reviewing court to compel agency action 

that is “unlawfully withheld or unreasonably delayed.” In Norton v. Southern Utah Wilderness 

Alliance, 542 U.S. 55 (2004) the Supreme Court held that an Administrative Procedure Act 

inaction claim must challenge an agency’s failure to take a legally required and discrete action. 

Legally required acts are those that would have been remediable by mandamus prior to the 

enactment of the Administrative Procedure Act. Id. at 64.  

 Considering that Defendants had more than sixty years to identify the remains of Private 

Kelder, most reasonable persons would find the delay in identification of Private Kelder’s 

remains to be unreasonable.  Especially, considering that Defendants have recognized the value 

of DNA matching as a valid identification technique since 1991 (AR 638-2 ¶ 8-10) or that 

Plaintiff delivered to them dental evidence of the identity of unidentified remains X-816 as those 

of Private Kelder more than three years ago.  (R. at 171) 
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 Action under 10 U.S.C. §§ 1501-1509 or AR 638-2 to consider new evidence of the 

identity of remains X-816 is a discrete act and not discretionary. 

 Further evidence that the agency has taken final action is demonstrated by Defendants 

filing of the certified administrative record and supplemental certified administrative record 

which confirms that the record is closed.  (ECF No. 12 and 13) 

IV  -  PRECLUSION OF JUDICIAL REVIEW 

 Defendant’s averment that judicial review is precluded by statute also fails.  Courts have 

held that a provision of a statute must be explicitly precluded from review and the legislative 

intent clear or it is reviewable.  “Section 701 of the Administrative Procedure act, 5 U.S.C. § 701 

(1964 ed., Supp. V), provides that the action of “each authority of the Government of the United 

States,” . . . is subject to judicial review except where there is a statutory prohibition on review or 

where “agency action is committed to agency discretion by law.”  Citizens to Preserve Overton 

Park, Inc. v. Volpe 401 U.S. 402, 410 (1971).  “[O]nly upon a showing of ‘clear and convincing 

evidence’ of a contrary legislative intent should the courts restrict access to judicial review.”  

Abbot Laboratories v. Gardner 387 U.S. 136, 141 (1967) 

 While 10 U.S.C. § 1508 does permit judicial review of a board finding that a missing 

person is dead, there is no indication of legislative intent to preclude judicial review of other 

provisions of this statute.  Neither is there provision for an alternate process for families to 

petition for the return of the remains of family members. 

Further, it should be noted that, as discussed above, Plaintiff petitioned for review under 

AR 638-2, an Army Regulation which is unchanged and still in full force.  It was Defendants 

who arbitrarily decided to process Plaintiff’s petition for consideration of new evidence under 10 

U.S.C. §§ 1501-1509.  To allow Defendants to select the applicable statute for processing a 
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claim simply because it is more favorable for their purpose would unreasonably preclude judicial 

review of anything and everything. 

In contrast to Defendant’s claim, AR 638-2 ¶ 14-1, directs that when evidence is 

presented that shows that previously designated nonrecoverable remains are in fact present at a 

specific location, the Army will reopen the case and that such a case is never considered 

permanently closed. 

V  -  DISCRETIONARY ACTION 

 Nor does Defendant’s claim that action under 10 U.S.C. §§ 1501-1509 is discretionary 

survive scrutiny.  “[T]he requirement of judgment or choice is not satisfied” and the 

discretionary function exception does not apply “if a ‘federal statute, regulation, or policy 

specifically prescribes a course of action for an employee to follow,’ because ‘the employee has 

no rightful option but to adhere to the directive.” Freeman v. U.S. 556 F.3d 326 (Fifth Circuit 

2009) quoting U.S. v. Gaubert 315, 499, 111 S.Ct. 1267  

 Review of 10 U.S.C. §§ 1501-1509 finds no permissive language which might remotely 

be construed as discretionary.  “[DPMO] is required to be provided sufficient military and 

civilian personnel, and sufficient funding, to enable the activity to fully perform the complete 

range of missions of the activity” is typical of the language used in this statute and indicates that 

the agency was conceived and funded with a desire to resolve any and all cases which were 

placed before it.  AR 638-2, ¶ 8-3, even more explicitly, directs personnel to “search for, recover, 

and identify eligible deceased personnel, all resources and capabilities immediately available will 

be used.”  AR 638-2 ¶ 14-2 directs that, “When evidence is presented that shows that remains are 

in fact present at a specific location, the Army will reopen the case.” 
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VI  -  DECLARATORY JUDGMENT 

 Under the Declaratory Judgment Act, broad injunctive relief directed against a defendant 

government agency or official to remedy an ongoing violation of federal law even in the absence 

of a certified class is not overbroad.  An injunction issued to correct a defendant’s policy or 

practice which is unlawful, not only as to the named plaintiff but also as to others is reasonable.  

See, Easyriders Freedom F.I.G.H.T. v. Hannigan, 92 F.3d 1486, 1501-02 (9th Cir. 1996); 

BresgaI v. Brock, 843 F.2d 1163, 1770 (9th Cir. 1988); Soto-Lopez v. N.Y. City Civil Serv. 

Comm’n, 840 F.2d 162, 168 (2d Cir. 1988); Doe v. Gallinot, 657 F.2d 1017, 1025 (9th Cir. 

1981); Galvin v. Levine, 490 F.2d 1255, 1261 (2d Cir.), cert. denied, 417 U.S. 936 (1974). 154. 

Smith & Usaha, supra n. 120, at 120-23 & n.106 (collecting cases). 

 Accounting for missing persons, including their remains, is not a discretionary act under 

10 U.S.C. § 1501 et seq.  10 U.S.C. §§ 1501(a)(6), provides for establishment of the Defense 

Prisoner of War/Missing Personnel Office to account for personnel who are missing or whose 

remains have not been recovered from the conflict in which they were lost.  Defendant Secretary 

of Defense is directed by this statute to, “ensure that [DPMO] is provided sufficient military and 

civilian personnel, and sufficient funding, to enable the activity to fully perform the complete 

range of missions of the activity . . . . “ 

 The remains of nearly 9,000 deceased American servicemembers lost in WWII are still 

unidentified.  More than 950 of these were recovered just from the Cabanatuan POW camp 

cemetery.  Many of these personnel can be identified simply through examination of existing 

records.  Most other remains can be identified by comparison with Defendants’ existing DNA 

database.  Yet, Defendants refuse compliance with even the simplest of statutory requirements 
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such as to appoint missing person’s counsel to represent these deceased servicemembers.  10 

U.S.C. § 1505(c)(2) 

 Defendants acknowledge in their Motion (ECF No. 14 at 4) that they have a clear 

nondiscretionary duty to identify the remains of deceased WWII military personnel.  10 U.S.C. 

§§ 1471, 1501-1509.  Yet, Defendants have made little progress in identifying those buried as 

“unknowns” despite the passage of sixty (60) years; advanced forensic technology; and, even 

additional evidence provided by family members and others.   

 Plaintiff has shown compelling evidence that unidentified remains X-816 are those of Pvt 

Arthur H. Kelder, and in the absence of any effort by Defendants to address such evidence in the 

seventy years since the death of Pvt Kelder, Plaintiff is entitled to a declaration that the X-816 

remains are those of Pvt Kelder.  28 U.S.C. § 2201.  See Plaintiff’s Motion for Declaratory 

Judgment, or, in the Alternative, to Compel Production.  (ECF No. 24) 

VII  -  WRIT OF MANDAMUS 

 The common-law writ of mandamus, as codified in 28 U.S.C. § 1361, is intended to 

provide a remedy for a plaintiff only if he has exhausted all other avenues of relief and only if 

the defendant owes him a clear nondiscretionary duty.  See Kerr v. United States District Court, 

426 U.S. 394, 402-403 (1976) (discussing 28 U.S.C. § 1651); United States ex rel. Girard Trust 

Co. v. Helvering, 301 U.S. 540, 543-544 (1937). 

 Under the Mandamus Act, the court may “compel an officer or employee of the United 

States or any agency thereof to perform a duty owed to the plaintiff.”  28 U.S.C. § 1361. 

 As discussed above, accounting for missing persons, including their remains, is not a 

discretionary act nor precluded by statute.   
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 Defendants have the authority and obligation under 10 U.S.C. § 1471 to conduct a 

forensic pathology investigation to determine the identity of deceased military personnel whose 

identity is unknown.  Such authority extends to exhumation for identification of unidentified 

human remains interred in cemeteries under the control of various U.S. Government agencies. 

 Defendants owe Plaintiff, and all others similarly situated, a clear nondiscretionary duty 

to take all practical efforts to correct the records and memorials under their control to properly 

reflect the identification of the remains of deceased military personnel under their custody and 

control.  Public Law 368, 80th Congress and Executive Order 10057 of May 14, 1949. 

 Defendants owe Plaintiff a clear nondiscretionary duty to consider the evidence that 

unidentified remains X-816 are actually those of Pvt Arthur H. Kelder and to order that all 

records and memorials so reflect the identity of remains identified as those of Pvt Kelder.  10 

U.S.C. § 1509(a).  Defendants have concealed from this Court and refuse to acknowledge the 

existence of new evidence of the identity of unidentified remains X-816, and also refuse to 

employ modern forensic techniques they purport to use routinely.  Despite the development of 

new forensic techniques, Defendants have made no effort to identify unidentified remains X-816 

in approximately sixty years.  As a direct and proximate cause of Defendants’ failure to consider 

this evidence of identity and to act accordingly, Plaintiff has been irreparably harmed and 

continues to suffer ongoing irreparable harm.  Because Plaintiff has “a clear right to the relief 

sought,” Defendants have “a clear duty to do the particular act requested by the [Plaintiff],” and 

“no other adequate remedy is available,” mandamus relief is warranted.  See In re First Federal 

Sav. And Loan Ass’n of Durham, 860 F.2d 135, 138 (4th Cir. 1988) (finding writ of mandamus 

appropriate to order Secretary of Treasury to pay refund to taxpayer); see also Heckler v. Ringer, 

466 U.S. 602, 616 (1984) (holding that “common-law writ of mandamus, as codified in 28 

Case 5:12-cv-01002-FB-HJB   Document 27   Filed 04/02/13   Page 17 of 21



 18

U.S.C. § 1361,” is appropriate where plaintiff “has exhausted all other avenues of relief” and 

“the defendant owes him a clear nondiscretionary duty.”). 

VIII  -  PRIORITIZATION POLICY MEMO 

 The phrase “buried with honor” used in the “prioritization memo” (Supp. R. at 5) is 

Defendants’ synonym for buried as an unknown.  In the instant case, the remains were buried as 

an unknown because government personnel negligently failed to identify the remains.  

Prioritization as used by Defendants in this policy memo actually refers to unlawful discretion 

and discrimination in their duty to account for MIA’s. 

 This prioritization memo attempts to divide MIA accounting in to two types, battlefield 

recoveries of remains from where they fell; and identification of remains which were recovered 

from the battlefield, but not identified.  The distinction is lost on a Mother or Brother or other 

family member who has been waiting sixty or more years for closure. 

 This prioritization policy provides for no appeal or alternative process for recovery of 

remains in the custody of the U.S. Government which properly belong to the family.  This 

unlawful policy violates the equal protection and due process clauses of the Fifth and Fourteenth 

Amendments to the U.S. Constitution.  All families deserve equal consideration in the return of 

their sons. 

As discussed above, the applicable statutes and regulations do not use permissive 

language which allow discretion in the selection of which families win the lottery and receive the 

remains of their long deceased sons.  10 U.S.C. § 1501(a)(6)(A) describes a “fully resourced” 

program, provided sufficient personnel and funding to “enable the activity to fully perform the 

complete range of missions of that activity.”  Nothing in this statute can be construed as 

permissive, discretionary, or allowing prioritization. 
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 While certain “recovery” missions may be “prioritized” due to diplomatic or 

environmental conditions beyond the control of the government.  Accounting for unknowns 

buried in a cemetery under Defendants control consists of little more than preparing a 

Disinterment Directive and contracting with a local funeral director to conduct the exhumation. 

 Executive Order 10057, dated May 14, 1949, provides for the Department of the Army to 

re-enter ABMC cemeteries for the purpose of making exhumations or reinterments should any 

such action become necessary.  14 FR 2585, 3 CFR, 1949-1953 Comp., p. 269 

 Defendant’s “prioritization” memo is simply a thinly disguised ruse to avoid outside 

oversight or potential embarrassment to the government. 

IX  -  CONCLUSION 

 Defendants Motion to Dismiss, or, in the Alternative, for Summary Judgment fails on its 

merits and raises substantial questions as to the veracity of Defendant’s defenses.   

 Plaintiff’s pending motion for Declaratory Judgment, or, in the Alternative, to Compel 

Production should be granted. 

 Respectfully submitted, 
   /s/ John Eakin 
   John Eakin, Plaintiff pro se 
   9865 Tower View, Helotes, TX 78023 
   Telephone:  210-695-2204   
   Email:  jeakin@airsafety.com 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on the 2nd day of April, 2013, I electronically filed the foregoing 
with the Clerk of Court using the CM/ECF system which will send notification of such filing to 
the following: 
 
Susan Strawn, Assistant United States Attorney 
601 N.W. Loop 410, Suite 600 
San Antonio, Texas 78216 
Sstrawn@usa.doj.gov 
 
 
   /s/ John Eakin 
   John Eakin, Plaintiff pro se 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 
 
 
JOHN EAKIN § 
   § 
 Plaintiff, § 
   § 
  § CASE NUMBER:  SA-12-CA-1002-FB-HJB 
  § 
AMERICAN BATTLE MONUMENTS  § 
COMMISSION, et al § 
   § 
 Defendants § 
 
 

ORDER 
 
 On this day, came on for consideration Defendants’ Motion to Dismiss, or, in the 

Alternative, for Summary Judgment.  The Court having reviewed the evidence, finds that the 

Motion should be, and hereby is, DENIED. 

 Signed this the __________day of _____________________, 2013. 

 
 
      ______________________________ 
      HENRY J. BEMPORAD 
      MAGISTRATE JUDGE 
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