
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 
 
 
JOHN EAKIN § 
 § 
 Plaintiff, § 
 § 

 v. §      Civ. A. No. SA:12-cv-1002-FB-HJB
 §  
AMERICAN BATTLE MONUMENTS § 
COMMISSION, et al. § 
 § 

Defendants. § 
______________________________________ § 

DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION FOR DISCOVERY 

 Defendants American Battle Monuments Commission, et al., by and through Robert 

Pitman, United States Attorney for the Western District of Texas, oppose Plaintiff’s Motion for 

Discovery and request that it be denied.  As explained below, discovery is rarely necessary in a 

case such as this, a challenge to agency action or inaction under the Administrative Procedure 

Act, 5 U.S.C. §§ 701, et seq.  Here, plaintiff seeks to begin discovery before defendants have 

filed the certified administrative record, or had the opportunity to file an answer or respond.    

Although defendants do not believe any discovery will be appropriate in this case, that 

determination certainly cannot be made before the record and defendants’ answer or dispositive 

motion is filed.  Indeed, defendants expect to file a dispositive motion on jurisdictional grounds.  

In the unlikely event that, following examination of the administrative record and defendants’ 

motion, plaintiff can point to specific areas where discovery is required in order to respond, he 

may file a motion for specified discovery at that time.1   

                                                           
1 Plaintiff has not made any specific request for discovery and defendants reserve the right to 
object on any permissible grounds if such discovery is sought. 
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I. BACKGROUND 

Plaintiff’s Complaint, filed pro se, is an action filed under the Administrative Procedure 

Act (“APA”), 5 U.S.C. §§ 701, et seq., alleging, inter alia, that the defendants violated the 

provisions of the Missing Service Personnel Act, 10 U.S.C. §§ 1501-1513.  Plaintiff alleges that 

the defendants have refused to consider allegedly new evidence that he contends would identify 

the remains of his relative, Private Arthur H. Kelder, who died while a prisoner of war at the 

Cabanatuan Prison Camp in the Philippines in 1942.  Private Kelder was one of 2,763 currently 

confirmed casualties who perished in Cabanatuan and were buried originally in the camp 

cemetery.  After the war, a series of exhumations and examinations failed to identify the remains 

of some 950 of these men, and they were ultimately buried as “unknowns” in Manila American 

Cemetery.  Plaintiff also seeks additional relief, including a declaratory judgment that what he 

believes to be an identifiable set of remains are those of Private Kelder. 

 On December 12, 2012, counsel for defendants telephoned plaintiff to request his consent 

to the defendants’ request for an extension of time to file the record and their answer or 

dispositive motion.  Plaintiff agreed to the extension, but requested that the defendants agree to 

allow plaintiff to take discovery prior to the filing of the record and answer.  Counsel for the 

defendants told plaintiff that she would oppose his motion.  On December 17, 2012, the Court 

granted defendants’ motion, extending the time to answer until February 15, 2012.  As noted in 

our motion, defendants anticipate filing a dispositive motion.  Plaintiff filed a motion requesting 

discovery on December 18, 2012. 

II. PLAINTIFF IS NOT ENTITLED TO DISCOVERY 

 In a case brought pursuant to the APA, judicial review is limited to the record before the 

agency.  Accordingly, discovery is not generally necessary and should be prohibited. See Florida 

Power & Light Co. v. Lorion, 470 U.S. 729, 744 (1985); Commercial Drapery Contractors, Inc. 
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v. United States, 133 F.3d 1, 7 (D.C. Cir. 1998); Oregon Natural Resources Council v. Lowe, 

109 F.3d 521, 526 (9th Cir. 1997); Marathon Oil Co. v. United States, 17 Cl. Ct. 116, 121 (Cl. 

Ct. 1989) (issuing a protective order against depositions).  

 Courts have permitted discovery in APA case only in extraordinary circumstances.  A 

few courts have allowed limited discovery upon a "strong showing of bad faith or improper 

behavior" or "when the record is so bare that it prevents effective judicial review." See 

Commercial Drapery, 133 F.3d at 7 (quoting Volpe, 401 U.S. at 420).  Where bad faith is 

alleged, however, the agency is entitled to a presumption of administrative regularity and good 

faith that must be overcome with evidence. See FTC v. Owens-Corning Fiberglass Corp., 626 

F.2d 966, 975 (D.C. Cir. 1980). Thus, to expand discovery because an agency assertedly 

withheld evidence, there must be a "strong showing of bad faith or improper behavior." See 

Community for Creative Non-Violence v. Lujan, 908 F.2d 992, 997 (D.C. Cir. 1990) (citing 

Volpe, 401 U.S. at 420). This requires a "prima facie showing" that the agency either 

purposefully or negligently excluded record evidence adverse to its position. See Kent County v. 

EPA, 963 F.2d 391, 396 (D.C. Cir. 1992).  

 Where the agency action is not adequately explained in the record or where evidence was 

improperly excluded, courts have sometimes allowed limited discovery. See Esch v. Yeutter, 876 

F.2d 976, 991-92 (D.C. Cir. 1989) (citing examples). The better course in such cases, however, 

"is to remand to the agency for additional investigation or explanation." Florida Power & Light 

Co. v. Lorion, 470 U.S. 729, 744 (1985). 

 Plaintiff contends that additional information is necessary to understand the agency’s 

decision-making process, and that he must be allowed discovery to ensure that the record is 

complete.  Plaintiff’s Memorandum of Points and Authorities Submitted in Support of Plaintiff’s 
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Opposed Motion for Discovery (“Pl. Mem.”) at 4-6.  He also alleges that he is entitled to 

discovery because the agency has “shown bad faith and improper behavior.” Id. at 6.  Finally, 

Plaintiff contends that, where a case is brought under 5 U.S.C. § 706(1), alleging agency action 

“withheld or unreasonably delayed,” plaintiff is entitled to discovery. Id. at 9. 

 Plaintiff, however, has not cited any cases which allow discovery before the 

administrative record or responsive pleading is filed, if at all.  In Williams v. Roche, 2002 WL 

3189158 (E.D. La. 2002) (not reported in F. Supp.2d), cited at Pl. Mem. 4, the court denied the 

plaintiff’s request for discovery as premature, in that the administrative record had not yet been 

filed.  That, of course, is the situation here.  The vast majority of cases cited by plaintiff, 

however, merely support the proposition that consideration of any extra-record materials in APA 

cases is rare.  E.g., Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971), 

cited at Pl. Mem. 4 and 6, (finding review on litigation affidavits to be improper and remanding 

to district court for review on the administrative record).   

Moreover, in the cases submitted by plaintiff, such materials have been submitted by the 

plaintiff or, more commonly, by the agency defendant to supplement the record; they are not 

materials obtained through discovery.  E.g., National Audubon Soc. v. Hoffman, 132 F.3d 7 at 16 

(2nd Cir. 1997), cited at Pl. Mem. 6, (affirming district court’s refusal to admit affidavits 

submitted by plaintiffs while receiving affidavits from the agency defendant to clarify the 

record); Independence Min. Co., Inc. v. Babbitt, 105 F.3d 502, 511-12 (9th Cir. 1997), cited at Pl. 

Mem. 9, (no error in admitting declaration of agency official in case under 5 U.S.C. §706(1); 

where no final agency action, declaration was not “post hoc rationalization” but rather 

supplemental evidence of agency’s position); Friends of the Clearwater v. Dombeck, 222 F.3d 

552, 660-61 (9th Cir. 2000), cited at Pl. Mem. at 9, (denying motion to strike supplemental 
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material submitted by agency, prepared after and related to agency’s actions undertaken after 

inception of litigation; materials relevant to relief).  

   Indeed, plaintiff cites only one case in which discovery was allowed.  In that case, 

involving the U.S. Food and Drug Administration (FDA)’s refusal to approve Plan B 

contraceptives, the court allowed and considered the depositions of key FDA officials only after 

finding that the plaintiffs had made a “strong showing of bad faith” such that the agency’s action 

and delay could not be adequately explained by the record.  The court found that the showing in 

that case included, among other things, “evidence that FDA officials were motivated by 

‘improper concerns about the morality of adolescent sexual activity’”; “the refusal to adopt the 

recommendations of professional review staff and the Advisory Committee”; a GAO finding of 

procedural irregularities; “pressure emanating from the White House;” and “the obvious 

connection between the confirmation process of two FDA Commissioners and the timing of 

FDA’s decisions.”  Tummino v. Torti, 603 F.Supp.2d 519, 544 (E.D.N.Y. 2009), citing Tummino 

v. von Eschenbach, 427 F.Supp.2d 212, 231-34 (E.D.N.Y. 2006).  See Pl. Mem. at 10.   

The evidence cited by plaintiff as evidence of “bad faith” in this case does not begin to 

approach this standard; rather the evidence simply reflects his underlying claim that the agency 

has not responded as he would like to information he alleges he submitted less than one year ago.  

See Pl. Mem. at 6-8.  Plaintiff’s complaints do not make a prima facie case for bad faith.  

Moreover, since the claims cannot possibly be evaluated without consideration of the record and 

the agency’s response and are at best premature.  See Kent County v. EPA, 963 F.2d 391, 396 

(D.C. Cir. 1992).  

III CONCLUSION 

 For the reasons set forth above, Plaintiff’s request for discovery should be denied.   
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Respectfully submitted, 
 
ROBERT PITMAN  
United States Attorney 
 
/s/ Susan Strawn               
SUSAN STRAWN  
MITCHELL L. WEIDENBACH 
Assistant United States Attorneys 
601 NW Loop 410, Ste 600 
San Antonio, TX  78216   
       

             Attorneys for Defendant 
United States of America 
Tel. (210) 384-7388 
Fax  (210)384-7312 

SStrawn@usa.doj.gov 
mitch.weidenbach@usdoj.gov 
 

CERTIFICATE OF SERVICE 

 I hereby certify that on the 26th day of December, 2012, I electronically filed the 

foregoing with the Clerk of Court using the CM/ECF system which will send notification of such 

filing to the following: 

John Eakin, Plaintiff pro se 
9865 Tower View 
Helotes, TX 78023 
jeakin@airsafety.com 
 
A copy has also been sent to Plaintiff at the above address via first-class United States Mail. 
 
 

/s/ Susan Strawn               
SUSAN STRAWN 

      Assistant United States Attorney 
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